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IN THE UTAH COURT OF APPEALS

ROOSEVELT CITY,
Plaintiff/Appellee,
v.

Appellate Case No. 20090850
Not incarcerated

DAVID COLE WRIGHT,
Defendant/Appellant,

REPLY BRIEF OF APPELLANT

ARGUMENT
Before a conviction can be upheld it must be supported by a quantum of evidence
concerning each element of the crime as charged from which the fact finder may base its
conclusion of guilt beyond a reasonable doubt State v. Larsen. 999 P.2d 1252 (Ut. App
2000).
In this matter Wright was charged with Driving Under the Influence of Alcohol
and/ or Drugs. In order to prove that Wright violated this statute the State was required to
prove: a person, namely, the defendant was operating or in actual physical control of a
vehicle within the State of Utah, while he was under the influence of alcohol, and drug or
the combined influence of alcohol and any drug to a degree that renders the person
incapable of safely operating a vehicle.
In order to be convicted the State of Utah must prove beyond a reasonable doubt
every element of the crime. Spanish Fork Citv v. Bryan. 1999 UT 61, f 5, 975 P.2d 501.

The State of Utah first argues that Wright's appeal must fail because he did not
marshal the evidence in support of the trial courts decision. One of the elements that the
State of Utah was required to prove is that Wright is a "person". It is true that the
defendant did not marshal all the evidence supporting the fact that Wright is a person.
Another one of the elements that the State of Utah was required to prove is that this
occurred in the State of Utah and more specifically, in Duchesne County. It is true that
Wright did not marshal all the evidence supporting the fact that this took place in the
State of Utah and specifically, Duchesne County. Another element the State of Utah was
required to prove was that the person was incapable of safely operating a vehicle. It is
true that Wright did not marshal all the evidence supporting the fact that Wright was
incapable of safely operating a vehicle. However, none of these elements of the crime are
in dispute.
The element of the crime that is disputed, which was raised at trial and on appeal is
whether Wright was under the influence of alcohol and/or drugs. In addition, it is
required that Wright be under the influence of alcohol and/or drugs while he is in physical
control of the vehicle. Furthermore, it is required that the influence of the alcohol and/or
drugs be the reason that he cannot safely operate the vehicle.
With regard to the disputed issue Wright has marshaled all of the evidence. In
each instance, both at trial and on appeal, when Wright has raised this issue, specifically,
that there has not been sufficient evidence that Wright was under the influence of alcohol
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or drugs, instead of directly addressing the issue, the State of Utah has tried to provide
more evidence of impairment. Wright asserts that the State of Utah caimot compensate
for its lack of evidence as to one of the elements of the crime, by producing more
evidence of another element of the crime. Evidence of impairment is not evidence of
why one is impaired.
There are a multitude of reasons why one may be impaired and none have a
criminal sanction for being in physical control of a vehicle. For example, one can be
impaired for the following reasons:
1) deprivation of sleep or drowsiness;
2) Multiple sclerosis
3) Parkinson's disease
4) Alzheimer's disease;
5) Seizures;
6) Sugar diabetes;
7) abnormal coordination problems;
8) blindness;
9) dementia;
10) broken bones;
11) depression;
12) etc.
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In this matter, neither the State of Utah nor the defendant produced sufficient
evidence as to what caused the impairment. However, the defendant does not have the
burden of proof in a criminal case. The State of Utah's theory of the case was that
medication caused the impairment. Wright's theory of the cause was that something else,
like sleep or illness caused the impairment. Because the defendant did not produce
evidence, the court, defaulted to the State of Utah's theory of the case. "So the question
is, well, is this something that was caused by an illness. I don't have any information
before the Court that he was ill, you know, to - - to say - - to make a finding that he was
ill would impossible there's no information." R. 41: p. 30 & 31.
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Now, that doesn't

prevent the Court from finding reasonable doubt based on the fact that all we have is the
statement the [sic] he'd been taking medication. But that statement seems to explain his
condition, and there's no other explanation." R.41: p. 31.
Wright asserts that it was improper for the trial court to defer to the State's theory
of the cause when it did not produce evidence that Wright had taken medication during
the time that he was in physical control of vehicle. The record is clear and the State of
Utah concedes that officer McKenna saw Wright on two different occasions on October
28, 2008. Once in the morning when Wright was in a vehicle and another time in the
afternoon when officer McKenna talked to Wright at a motel room.
Not at anytime did officer McKenna testify that Wright had made an admission
that he was under the influence of medication at the time he was in the vehicle. In fact,
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officer McKenna testified as follows:
Q. Now, I was a little unclear. But it would be a fair statement to say that during
this incident that you've testified to you didn't have any evidence that he taken any
medication?
A. During the morning incident - Q. Right. Or at least there's nothing in the report for that incident that anything
had been taken by him.
A. It may not be in the report. I - -I recall him saying things about taking
medication, but I don't recall in the morning. It was kind of a mess. Sorry. R. 41 :p.21.
What is clear from the record is that officer McKenna met Wright twice. It is not
clear when Wright told officer McKenna he was taking medication. There is no
admission that Wright was taking or on medication during the morning incident. That is
not officer McKenna's testimony.
It is improper to assume and speculate that Wright was on medication during the
morning incident. Officer McKenna testified that it was a mess and he did not clarify
what Wright said exactly and when. Further, there was no testimony that any medication
taken by Wright during the afternoon was the type that could impair a person.
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CONCLUSION
For the foregoing reasons, this Court should reverse the trial courts decision and
dismiss the case against Wright.
DATED this J 2 & y of

/Aa\j

, 2010.
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